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prevent.'^ In exempting the institution from liability, the law does 
not work a hardship, while it does encourage and assist the valuable 
work conducted \mder charitable auspices. But there is grave danger 
in excusing the exercise of care in the selection of employees, for 
negligence in that respect puts the beneficiary in a hazardous position 
and thereby destroys the value of the institution to the public. Con- 
sequently, it has been held that failure to act carefully in selecting 
the facilities and the persons through which the charity was to be 
administered rendered the institution liable for the injuries resulting 
therefrom.^* 

The reasons for excusing charitable institutions for torts apply 
only to the acts of servants to beneficiaries and immunity should not 
be extended farther. It is important to public safety that charities in 
other cases should not be relieved of the duty of exercising due care. 
It would be much less confusing and nearer to the sound rule if the 
court would considered the immunity of charitable institutions as the 
exception and not the general rule. 



Payment by Check — Its Effect Upon the Original Obligation. — 
In the recent case of Bates v. Dwinell (Neb. 1917) 174 N. W. 722, the 
defendant contracted orally to sell cattle to the plaintiff for $5,000 and 
the plaintiff gave him a check for that amount. Later the defendant 
became dissatisfied and returned the check to the plaintiff without 
having presented it for payment. The plaintiff at the time the check 
was given had only $1500 in the drawee bank, but the cashier testified 
that he would have paid the check if presented. In an action for 
damages for the non-delivery of the cattle it was held that the check 
did not constitute "payment" in the absence of agreement between the 
parties, and therefore the contract was within the Statute of Frauds. 

Where the parties agree that a check shall be accepted as payment, 
it is well settled that their intention shall control." But m the absence 
of such an agreement certain presumptions are held to govern in the 

""This limitation [of liability to failure to hire competent servants] is 
founded upon public policy, upon which the very doctrine of respondeat 
superior itself may be said to be founded. * * * Much may be said 
against the soundness of this principle, and whether it would not be wiser 
to hold even public charitable institutions to a higher degree of care. But 
in this country it has been settled that for the promotion of works of 
humanity and for the greater good for the greater number that that is a 
sound public policy." Cohen, J. in Ward v. St. Vincent Hospital (1898) 
23 Misc 91 50 N. Y. Supp. 463; overruled on another ground (1899) 39 
App. Div. 674, 57 N. Y. Supp. 784. 

"Hoke V. Glenn (1914) 167 N. C. 594, 83 S. E. 807; St. Paul's Sanita- 
rium V. Williamson (Tex. Civ. App. 1914) 164 S. W. 36; see Illmois Cen- 
tral Ry. V. Buchanan (1907) 126 Ky. 288, 103 S. W. 372. 

'Mutual Life Ins. Co. v. Chattanooga Savings Bank (Okla 191S) 150 
Pac. 190. Norton, Bills and Notes (4th ed.) 25. 

Where there is an unliquidated claim or a bona fide dispute with regard 
to the amount owned, the parties m!.y effect an accord and satisfaction by 
agreeing to extinguish the obligation by the acceptance o/^ check, even if 
it is for a smaller amount. See Decker v. Smith & Co^ (1916) S& N J. L 
630 96 Atl. 915; Canadian Fish Co. v. McShane (1908) 80 Neb 551, 114 
N W 594. But if the claim is liquidated, such an agreement will not con- 
stitute an accord and satisfaction. Eckert v. Wallace (1907) 75 N. J. L,. 
171, 67 Atl. 76. 
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several situations where tlio question may arise. Where the creditor 
accepts the check of his debtor on account either of an antecedent" 
or a contemporaneous claim,^ it is presumably only conditional pay- 
ment. The reason for this presumption is that the common law ooiurts 
refused to take over the view which prevailed in the law merchant 
that an instrument was taken in place of cash.* They did not regard 
the written obligation of the debtor as payment but reached a com- 
promise by declaring the payment absolute only upon the collection 
of the paper. The acceptance of a check drawn by a third party, if 
endorsed by the debtor, is regarded as conditional payment whether 
taken for an antecedent" or a contemporaneous claim." This preemnp- 
tion seems reasonable, since the debtor continues liable because he is 
endorser of the check. This circumstance would seem to negative the 
inference that the creditor accepted the check in absolute payment. 
But where the creditor takes the check of a third party for an obliga- 
tion contemporaneously incurred and it is not endorsed by the debtor, 
the presumption is that he accepts it as absolute payment.' The same 
reasoning applies in the case of a bearer instrument or of one endorsed 
in blank by the payee. It is considered that the creditor contracts to 
accept the obligation of a third party on which the debtor is not liable 
as endorser, rather than the obligation of the debtor himself, and, there- 
fore, he must rely solely on the instrument. This view does not apply 
to the case where the original obligation was antecedent, for in that 
case the instrument is regarded merely as additional security and not 
a part of the agreement of the parties with regard to payment.* 

"People's Bank and Trust Co. v. Walthall (Ala. 1917) 75 So. 570; 
Szwento Juozupo Let Draugystes v. Manhattan Savings Inst. (1917) 178 
App. Div. 57, 164 N. Y. Supp. 498. Even if the drawer has the check 
certified the presumption is merely that he has given additional assurance 
that the check will be paid and it is still only conditional payment CuUi- 
nan v. Union Surety, etc. Co. (19()3) 79 App. Div. 409, 80 N. Y. Supp. 58; 
Born V. First National Bank (1890) 123 Ind. 78, 24 N. E. 173. When the 
payee or holder has the check certified he accepts the obligation of the 
bank alone and relieves the drawer from liability. Minot v. Russ (1892) 
156 Mass. 458, 31 N. E. 489; see Born v. First National Bank, supra; 
Neg. Inst. Law § 188 (N. Y. § 324). In Massachusetts and Maine a check 
is presumed, in the absence of evidence to the contrary, to be absolute 
payment. See American Malting Co. v. Souther Brewing Co. (1907) 194 
Mass. 89, 80 N. E. 526; Spitz v. Morse (1908) 104 Me. 447, 72 AtL 178. 

'Globe Express Co. v. Taylor (1916) 61 Colo. 430, 158 Pac. 717. 

*See 2 Ames, Cases on Bills and Notes, 874. 

The attitude of the law courts to the law merchant in this matter is 
expressed bj' Lord Holt in referring to a bearer instrument made by a 
third party given on account of an antecedent debt: "But I am of opinion, 
and always was (notwithstanding the noise and cry, that it is the use of 
Lombard Street, as if the contrary rule would blow up Lombard Street) 
that the acceptance of such a note is not actual payment." Ward v. Evans 
(1703) 2 Ld. Raym. 928. 

■^Board of Education v. Fonda (1879) 77 N. Y. 350; Cox v. Hayes 
(1897) 18 Ind. App. 220, 47 N. E. 844; see Churchill v. Yeatman-Gray 
Grocer Co. (1914) 111 Ark. 529, 164 S. W. 283. 

•See Bailey v. Riffe (W. Va. 1916) 90 S. E. 791. 

'Gibson v. Tobey (1871) 46 N. Y. 637. It would seem clear however 
that a creditor has a right to insist on payment in money and therefore 
that an offer of a check is not a valid tender. Reeves Realty Co. v. Brown 
(1915) 45 Okla. 737, 147 Pac. 318. 

"See Norton, op. cit. 27-28. 
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In determining the intention of the parties, tlieir conduct and the 
surrounding circumstances are evidence to show under what terms the 
check was accepted." If it is received in absolute payment it dis- 
charges the obligation^" whether presented for payment or not^^ and the 
creditor cannot later sue on the original cause of action.^^ Even where 
the check is only conditional payment it is a thing of value until proved 
otherwise. Before the holder is entitled to recover from the drawer 
he must show presentment and dishonor.^' In the meantime his remedy 
on the original cause of action is considered suspended to revive or be 
extinguished according as the check is dishonored or paid on present- 
ment.^* Thus in a suit on the original debt it is a good defense that 
the debtor has given a check, which has not been presented. 

There are circumstances, however, which excuse presentment as 
against the drawer. Where there are no funds to the drawer's account 
m the bank,^' or where he has withdrawn them before the presentment 
of the check,** or where the amount of the check is greater than the 
amount of the deposit,^' presentment would be useless and it is dis- 
pensed with. But it has been held that if the drawer has reason to 
believe his check will be honored though he may have no balance to 
his credit, he is entitled to presentment, demand and notice before 
being sued.'* Where the president or cashier of the drawee bank tes- 
tified that the check would have been paid on presentment, although 
the drawer's funds were insufficient, it has been held that the evidence 
was immaterial and presentment unnecessary.*' As between holder and 
endorser, however, presentment must be made even though the drawer 
has no funds on deposit before the endorser can be held liable.^" 

Whether a check is payment within the Statute of Frauds, is not 
clearly settled. It seems clear that where the parties agree that it 
should be absolute payment it satisfies the statute.^' But there is a 
difficulty when the instrument is merely conditional payment. Since 

'Rohrbach v. Hammill (1913) 162 la. 131, 143 N. W. 872. 

"Equitable National Bank v. Griffin & Skelley Co. (1896) 113 Cal. 692, 
45 Pac. 985. 

"Rose V. Lilly (Ark. 1914) 170 S. W. 483. 

"Cochran v. Slomkowski (1905) 29 Pa. Sup. Ct. 385. 

"Daniel, Negotiable Instruments (6th ed.) § 1586; see McLure v. Sher- 
man (C. C. 1895) 70 Fed. 190; Neg. Inst. Law, § 70 (N. Y. § 130). 

"First National Bank v. McConnell (1908) 103 Minn. 340, 114 N. W. 
1129; People's Bank and Trust Co. v. Walthall, supra. 

"Culver V. Marks (1890) 122 Ind. 554, 23 N. E. 1086. 

"See Haynes v. Wesley (1901) 112 Ga. 668, 37 S. E. 990. 

"Industrial Trust, etc. Co. v. Weakley (1894) 103 Ala. 458, 15 So. 854. 

"Hamlin v. Simpson (1898) 105 la. 125, 74 N. W. 906. Neg. Inst. Law 
§ 79 (N. Y. § 139). 

If the creditor is guilty of laches in presenting the check whereby the 
drawer suffers loss, the debtor is discharged. Watt v. Gans & Co. (1897) 
114 Ala. 264, 21 So. 1011. See Industrial Bank of Chicago v. Bowes 
(1897) 165 111. 70, 46 N. E. 10. It was formerly the rule that laches in 
presenting the check for payment discharged the drawer regardless of loss 
to him, and this is still the rule with regard to endorsers. See First 
National Bank v. Currie (1907) 147 Mich. 72, 110 N. W. 499. 

"The principle is that the bank has no legal right to permit the drawer 
to overdraw his account. Culver v. Marks, supra. 

"Start V. Tupper (1908) 81 Vt. 19, 69 Atl. 151. 

"Summers v. Wood (Ark. 1917) 198 S. W. 692. 
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a check possesses value and passes current in lieu of money until 
its dishonor it seems reasonable to hold that a check is payment 
within the Statute of Frauds.^^ The opposite view would encourage 
rather than prevent fraud. 

Applying these principles, it is submitted that the instant case is 
improperly decided. Upon receiving the check, the defendant was 
under a duty to present it to the bank before he could say there was no 
sufficient payment within the Statute of Frauds. 



Validity of Contracts to Resume Marital Relations. — The law 
with regard to contracts to resume marital relations involves two main 
considerations. Since each spouse owes to the other the obligation of 
consortium, contracts to resume marital relations will be wanting in 
consideration unless either the obligation has been destroyed or there 
is some other valid consideration. And further, society has developed 
its own views as to the desirability of the marital state, and in imposing 
these views the courts will frown upon contracts which make entrance 
into marriage more difficult or escape therefrom more facile. 

Where the wife consents to resume marital relations and to dismiss 
a valid divorce suit there can be no question that forbearance to prose- 
cute the action is ample consideration for the husband's promise." But 
from the proposition that marriage imposes on each spouse the legal 
duty to continue the relationship, it has been argued that a bare promise 
to do so is merely an undertaking to perform that which the spouse is 
already obligated to perform.^ This reasoning is incorrect for a spouse 
may be relieved from the obligation to maintain the relation.' The 
proper test, therefore, of the resumption of the relation as consideration 
is whether one spouse had the right to leave or remain apart from the 
other at the time the contiact was made.* The waiver of this right con- 
stitutes a valuable consideration either for a promise by the husband" 

^"McLure v. Sherman, supra. Contra, Groomer v. McMillan (1910) 
143 Mo. App. 612, 128 S. W. 285. 

'Adams v. Adams (1883) 91 N. Y. 381 ; Poison v. Stewart (1897) 167 
Mass. 211, 45 N. E. 737. 

'See Miller v. Miller (1887) 78 Iowa 177, 35 N. W. 464 "neither the 
promise to do a thing nor the actual doing of it will be a good consid- 
eration if it is a thing which the party is bound to do by the gen- 
eral law or by a subsisting contract with the other party." Pollock, 
Contracts, (3rd ed.) 203. In the noted case of Merrill v. Peaslee (1888) 
146 Mass. 460, 16 N. E. 271, the court held by a bare majority that the con- 
jugal consortium could not be bartered for money and therefore mere 
condonation could not constitute valid consideration. This decision cre- 
ated some uncertainty as to the validity of condonation as consideration, 
see Fisher v. Koontz (1899) 110 Iowa 498, 80 N. W. 551; Duffy v. White 
(1897) 115 Mich. 264, 73 N. \V. 363, and its principle has been declared 
contrarj' to right and justice. Mack v. Mack (1910) 87 Neb. 819, 128 
N. VV. 527. Within its own jurisdiction tlie case is strictly limited by sub- 
sequent decisions. Poison v. Stewart, supra; Terkelson :■. Peterson (1914) 
216 Mass. 531, 104 N. E. 351. 

'Sample V. Sample (1908) 82 Neb. 37, 116 N. W. 953; 1 Bishop, Mar- 
riage, Divorce and Separation § 1517. 

•Burkholder's Appeal (1884) 105 Pa. 31; Moayon v. Moayon (1903) 
114 Ky. 855, 72 S. W. 33. 

'Burkholder's Appeal, siiprti. 



